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USING THE MAILS TO DEFRAUD 


The facts in the case of Knickerbocker 
Merchandising Co. v. United States, 13 F. 
(2d) 544, decided by the Cireuit Court of 
Appeals, Second Circuit, are here set out 
in full, together with the ruling of the 
Court, and the dissenting opinion of Man- 
ton, J. The case shows on what slight evi- 
dence conviction may be sustained; hence 
the importance of the case. 


The two individual defendants, with their 
wives, organized the corporate defendant 
for the purpose of trading in groceries, 
and later in ‘‘notions’’ and dry goods. 
Their plan was to induce retail grocers, 
chiefly in the country, to buy a permanent 
membership in their company at a price 
of $100, $200, or $300, the prices rising 
as they went on. They advertised that 
members would be permanently enabled, by 
buying through them, to get groceries and 
dry goods at prices from 10 to 12 per cent 
cheaper than they could buy of the ordinary 
jobbers, and that in this way they could 
compete with ‘‘chain stores.’’ The defend- 
ants made arrangements with certain large 
wholesale dealers in groceries, by which 
they could buy at prices only 2 or 3 per 
cent higher than the wholesale prices. 
These goods the wholesalers sent direct to 
the members, but billed to the corporation, 
which in turn billed the members at some- 
what lower prices than it had to pay. Thus 
members bought of the corporation and the 
corporation of the wholesalers. To secure 
members, the defendants sent out salesmen 
on the road, and used the mails to distribute 
their advertisements. The salesmen were 
instructed to offer to members who had 
paid in full a term of credit and the pay- 
ment of freight on some of their orders. 
It did not appear how often, if at all, these 
representations were not performed. 





At the beginning of the business in June, 
1922, each of the incorporators paid in 
$1,500 to the company, and later $2,500 
more, making a total of $8,000. Each had 
a drawing account, and traveling expenses, 
for which they turned in no vouchers. They 
continued the business until August, 1925. 
For the first year the results of operation 
were not put in evidence, but from August 
1, 1923, until January 31, 1925, the cor- 
porate books showed the following figures: 
The defendants had taken from members a 
little less than $93,000, out of which they 
had paid as commissions to salesmen 
slightly less than $40,000, leaving a net re- 
turn of $53,000. Their overhead expenses 
came to something more than $39,000, and 
there had been a loss of $8,700 in the pur- 
chase of groceries from the wholesalers, 
whieh were sold to members at less than 
cost. There remained, therefore, $5,300 out 
of the amount taken in from their mem- 
bers. In addition, they had each with- 
drawn in salary some $6,600, and had to- 
gether borrowed $2,200 more. Thus, dur- 
ing that period, they had used up all the 
receipts from memberships and $10,000, in 
addition, more than the amount originally 
contributed as capital. 

In December, 1924, inspectors from the 
post office visited and examined them, and 
pointed out to them that their business, if 
continued as it was going, must inevitably 
end in failure. The defendants declined to 
accept this forecast, and continued to seek 
and accept members down to August of 
1925, when they were forbidden the use 
of the mails, which stopped their business. 

Upon the trial the prosecution made 
much of a post card, freely circulated 
among grocers, proclaiming with some 
rhetoric the advantages of the plan, and 
commencing with the words, ‘‘ Warehouse 
Shipping Centers, New York, N. Y., Phila., 
Pa., Springfield, Mass., Worcester, Mass.’’ 
The prosecution sought from these words to 
impute to the defendants the representa- 
tion that they had warehouses of their own 
at the places named. In fact, they had only 
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contracts with wholesalers as above set 
forth. 

The Court upheld the conviction of the 
defendants, and in part said: 

‘‘The scheme involved an indefinite in- 
crease of members, and with it an indefi- 
nite income, and, if the dues had been 
annual, there would have been no reason 
to suspect the outcome from a failure to 
make both ends meet between August 1, 
1923, and February 1, 1925. But this was 
not the plan; on the contrary, each mem- 
ber secured permanent service for a single 
fee. Hence it became necessary, as the 
members increased, to be prepared to ren- 
der service to all those whose dues had 
already been exhausted, as well as to those 
whose dues were still coming in. So far 
as the business had gone, the defendants 
had no reason to suppose that the scheme 
could be successful; they had completed 
21% years of business with less than noth- 
ing in their hands of the dues already re- 
ceived, and were incumbered with the neces- 
sity of permanently serving the existing 
members at terms which involved serious 
loss. As the new members came in, the 
expense of serving them would, unless 
things changed, again consume more than 
their dues, and nothing would be at hand 
to support the earlier burdens. Their lia- 
bilities, like a snowball, gathered bulk as 
they proceeded, and nothing was at hand 
to meet them. 

‘*Plainly, if the defendants had reflected 
at all, it must have been apparent to them 
that, unless there was a change, they must 
sooner or later come to an end. Their 
defense could only rest either in their in- 
ability to understand what they had ac- 
complished, or in hopes that some change 
would occur. The first is searcely a tenable 
hypothesis; they were warned early in De- 
cember, 1924, by the inspectors, and per- 
sisted till they could go no further. True, 
this may be evidence of faith in their even- 
tual success; but it is also evidence that 
they had not gone till November 7th in 
ignorance of the facts. And so the ques- 








tion really resolves itself into the good 
faith of their belief in a’ change.”’ 

The dissenting opinion of Cireuit Judge 
Manton follows: 

‘Every fair construction of the evidence 
in this record shows an earnest as well as 
honest intention on the part of the indi- 
vidual defendants to embark in a merchan- 
dising business which may or may not have 
been sound economically—varying with the 
opinion of men. The law never proposed 
to deprive men of their liberty for crime 
without proof of a criminal intent. Mere 
mistake never caused imprisonment; such 
is the pride of our law enforcement. Every 
stipulation of employment by the defend- 
ants’ customers was made by fulfillment of 
orders with prices as promised. Arrange- 
ments were made with wholesale grocers to 
supply merchandise. The defendants, 
young and enthusiastic, kept their every 
pledge and promise in every particular. 
After the wholesaler, under the spur of 
competition, complained to the postal au- 
thorities, the latter questioned the prospect 
of the future of the business, and after a 
while stopped the defendants’ use of the 
mails. The business judgment of the postal 
authorities became supreme, in so far as 
the use of the mails was concerned. That 
was the first time any customer of the 
merchandising company suffered. Loss in 
business the first months was to be expected, 
particularly when embarking upon a new 
method of merchandising and building up 
trade. Full faith in the enterprise com- 
manded the defendants to continue on after 
notice and inquiry by the postal authorities. 
The prohibition of the use of the mails 
came later. The continued use of the mails 
in carrying on their business after the in- 
vestigation started was evidence of good 
faith, rather than the contrary, as the pre- 
vailing opinion reads. There is no evidence 
of criminal intent, and not the slightest 
of fraud or a fradulent scheme. The send- 
ing of the seventh letter was as innocent 
as all the others. The defendants should 
never have been deprived of the full use of 
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the mails in their business. It is most re- 
gretful that imprisonment will follow from 
such a fanciful doctrine of what amounts 
to a fraud.’’ 








NOTES OF IMPORTANT DECISIONS 

MORTGAGES—PRIORITY OF CREDITORS 
FURNISHING CURRENT SUPPLIES TO 
RECEIVERS.—The Court of Appeals of Mary- 
land, in the recent case of Warburton et al. v. 
Perkins et al. (133 Atlantic Rep., 141, Advance 
Sheets of June 3, 1926), had occasion to con- 
sider the priority of various claimants in pass- 
ing upon the account of receivers of a public 
service corporation, and held that the funds 
derived from the collection of service charges 
by the receivers of a public service corporation, 
towit, an electric company, were subject to 
liens in favor of creditors furnishing current 
supplies to the receivers in preference to and 
in priority over mortgage bondholders. 

The severity and the strictness of the com- 
mon;law rule, which entitles all unsecured 
creditors to have the funds on hand applied 
pro rata to the satisfaction of their claims 
without any preference or priority (Corpus 
Juris, vol. 32, at p. 892), have been modified in 
cases of creditors who furnish current supplies 
to a public service corporation, thus enabling 
it to fulfill its duty to the public. 

The leading case, perhaps, is Fosdick v. 
Schall (99 U. S., 235), decided by the Supreme 
Court of the United States, where the court 
declared that every railroad mortgagee, in ac- 
cepting its security, impliedly agrees that the 
current debts, made in the ordinary course of 
the corporate business, shall be paid from the 
current receipts of the corporation before he, 
the mortgagee, shall have any claim upon the 
income. The learned court said in part: 

“The business of all railroad companies is 
done to a greater or less extent on credit. 
This credit is longer or shorter as the neces- 
sities of the case require, and when companies 
become pecuniarily embarrassed it frequently 
happens that debts for labor, supplies, equip- 
ment and improvements are permitted to ac- 
cumulate in order that bonded interest may be 
paid and a disastrous foreclosure postponed, if 
not altogether avoided. In this way the daily 
and monthly earnings, which ordinarily should 
go to pay the daily and monthly expenses, are 
kept from those to whom in equity they be- 
long and used to pay the mortgage debt. The 
income out of which the mortgagee is to be 
paid is the net income obtained by deducting 





from the gross earnings what is required for 
necessary operating and managing expenses, 
proper equipment and useful improvements. 
Every railroad mortgagee in accepting his se 
curity impliedly agrees that the current debts 
made in the ordinary course of business shall 
be paid from the current receipts before he has 
any claim upon the income. If, for the con- 
¥enience of the moment something is taken 
from what may not improperly be called the 
current debt fund and put into that which be 
longs to the mortgage creditors, it certainly is 
not inequitable for the court, when asked by 
the mortgagees to take possession of the fu- 
ture ificome and hold it for their benefit, to 
require as a condition of such an order, that 
what is due from the earnings to the current 
debt shall be paid by the court from the fu- 
ture current receipts before anything derived 
from that source goes to the mortgagees.” 

Later cases in the same court narrowed and 
limited the class of cases entitled to equitable 
preference over prior mortgages to those in- 
curred for the necessary current expenses of 
the operation of the mortgaged property in the 
ordinary course of business (Kneeland v. 
American Loan Co., 136 U. S., 89; Lackawanna 
Iron & Coal Co. v. Farmers Loan & Trust Co., 
176 U. S., 298; also U. S. Fidelity & Guarantee 
Co v. United States & Mexican Trust Co., 234 
Fed., 238, a thoughtful and comprehensive 
opinion per Sanborn, Cir. J.). 

While the doctrine of Fosdick v. Schall 
(supra) is a fair and proper one upon the facts, 
it must not be unduly extended, as otherwise 
its practical effect would be to strike down the 
security of every railroad mortgage and to give 
to unsecured creditors liens superior to those 
of the creditors who, by mortgage bonds, in 
reliance upon recorded mortgages, secure their 
payment (see note, 17 Columbia Law Review, 
69). ' 

From the opinion of the learned Maryland 
court the following excerpt is quoted: 

“Whilst no one of the claims involved in 
these appeals, for reasons hereafter stated, can 
be said to fall within the term ‘current ex- 
penses,’ yet that conclusion of the lower court 
becomes important for this reason: The mort- 
gage deed of trust did not create a lien in favor 
of the bondholders on the current income of 
the trust estate (First Nat. Bank v. Linden- 
struth, 28 A., 807, 79 Md., 136, 47 Am. St. 
Rep., 366; Crocker v. Hopps, 28 A., 99, 78 Md., 
260). Funds derived from that source, there- 
fore, were subject to the claims of unsecured 
creditors. And if the claims of some of such 
creditors, sufficient in amount to absorb the 
whole of such fund, were preferred over the 
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balance of such claims, those holding such de 
ferred claims would be injured, by being de- 
prived of the opportunity of participating with 
the preferred creditors in a distribution of such 
funds in which all the claimants would be 
treated as general creditors. For that reason 
it is important to determine whether the con- 
clusion of the lower court is correct. If the 
trust estate is to be dealt with as a public 
service corporation would be under like con- 
ditions, then the court was clearly right in sub- 
jecting the fund arising from collections by 
the receivers for service charges to liens in 
favor of creditors furnishing current supplies. 
But, if it is to be treated as an individual en- 
gaged in a private business, the rule would be 
otherwise, because at common law all un- 
secured creditors would be entitled to have the 
fund applied pro rata to the satisfaction of their 
several claims without preference or priority 
(32 C. J., 892). 

“The severity and the rigidity of that rule 
has been modified, however, in cases where 
the court has been called upon to deal with 
the claims of creditors who have furnished cur- 
rent supplies to a corporation dedicated to a 
public service, to the extent that it has given 
such claims a preference over other unsecured 
claims in the distribution of funds arising from 
the collection of service charges during the 
receivership. Fosdick v. Schall (99 U. S., 235, 
25 L. Ed., 339) is one of the earliest cases 
recognizing that exception from the general 
rule. And in that case the court, although it 
was dealing with a railroad mortgage, based 
its decisions upon reasons which would apply 
with equal force to a mortgage of any prop- 
erty dedicated to a public use * * * , 

“Phat reasoning has since been approved in 
a number of cases cdllected in 10 Rose’s Notes 
(revised edition, 699) and in Citizens’ Trust 
Co. v. National Equipment Co. (41 L. R. A, 
N. S., 704), and was adopted by this court in 
Homer v. Balto. Ref., &c., Co. (84 A., 176, 117 
Md., 411), and extended to all quasi public 
service corporations, and we can perceive no 
logical reason why the same rule should not 
apply with equal propriety to property owned 
by individuals or unincorporated associations 
which has been dedicated to and used for a 
public service, and is subject in all respects to 
the same supervision and control in the opera- 
tion of its business as a corporation operating 
the same business would be, and we concur, 
therefore, in the conclusion reached by the 
learned trial court. And as it is not contend- 
ed that the claims of current supply creditors 
allowed by the court were not properly allowed, 
and as those claims aggregated in amount more 





than the income collected by the receivers, the 
question is whether the claims of the appellants 
are entitled to be preferred to the lien of the 
mortgage, or whether they should be regarded 
as claims for current supplies, and as such 
entitled to share equally with other claims 
allowed by the lower court and to participate 
in the distribution of the income in the hands 
of the receivers, or whether they are merely 
claims of general creditors..—New York Law 
Journal. 


INTERSTATE SHIPMENT, STORED BY 
CARRIER ON REFUSAL OF CONSIGNEE TO 
ACCEPT, LOSE INTERSTATE CHARACTER. 
—The Supreme Court of Idaho, in The Colum- 
bia Motors Co. v. Ada County, 247 Pac. 786, 
holds that where a shipment of automobiles :n 
interstate commerce with title remaining in 
consignor was refused by consignee and placed 
in warehouse by carrier in its own name, in- 
terstate character of shipment ceased, justi- 
fying state tax thereon despite Const. U. S. art. 
1, § 8. 

We quote a portion of the Court’s opinion 
as follows: 

“As we view it, the strongest case cited by 
counsel for appellant in support of his conten- 
tion that a delivery is necessary to take a ship- 
ment of merchandise out of interstate com- 
merce is that of Rhodes v. Iowa, 170 U. S. 412, 
18 S Ct. 664, 42 L. Ed. 1088. The facts of this 
case were as follows: A wooden box of intox- 
icating liquor marked ‘groceries’ was consigned 
to an individual at Brighton, Iowa, from Dallas, 
Ill., on a through bill of lading over the lines 
of two connecting common carriers. On the 
arrival of said box at Brighton, Iowa, it was 
placed by the trainmen on the station platform 
and shortly thereafter by the station agent in 
the freight warehouse about six feet away, and 
about an hour thereafter the box was seized by 
a constable under a search warrant. The sta- 
tion agent was charged under the Iowa statute 
with the unlawful transportation of intoxicating 
liquor, the alleged unlawful transportation con- 
sisting of the removal of the box in question 
from the station platform to the freight ware 
house. The station agent was convicted, and 
the judgment was affirmed by the Supreme 
Court of Iowa and reversed by the United 
States Supreme Court. The Supreme Court of 
the United States said in this case: 

“*The sole question presented for considera- 
tion is whether the statute of the state of 
Iowa can be held to apply to the box in ques- 
tion whilst it was in transit from its point of 
shipment, Dallas, Ill., to its delivery to the con- 
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signee at the point to which it was consigned. 
That is to say, whether the law of the state of 
Iowa can be made to apply to a shipment from 
the state of Illinois, before the arrival and de- 
livery of the merchandise, without causing the 
Iowa law to be repugnant to the Constitution 
of the United States.’ 

“The court further in stating its conclusion, 
saia: 

“We think that interpreting the statute by 
the light of all its provisions, it was not in- 
tended to and did not cause the power of the 
state to attach to an interstate commerce ship- 
ment, whilst the merchandise was in transit 
under such shipment, and until its arrival at 
the point of destination and delivery there to 
the consignee. * * *’ 

“In what sense did the United States Su- 
preme Court use the word ‘delivery’ in the 
language last above quoted? We think, hav- 
ing in mind the facts of that case, that they 
had in mind actual delivery in the usual and 
ordinary course of a commercial transaction 
of the character there involved, and not non- 
delivery or any other state of facts equivalent 
to delivery; that they had in mind a contem- 
plated actual delivery which was not consum- 
mated because of the unauthorized interven- 
tion of the authorities of the state of Iowa, 
and but for which actual delivery presum- 
ably would have been made in the usual and 
ordinary way. 

“If, as we understand counsel for appellant’s 
contention, nothing but delivery to the con- 
signee will take a shipment of interstate com- 
merce out of interstate commerce, it would 
necessarily follow that in the event of the re- 
fusal of consignee to accept delivery, as in 
this case, the shipment would retain its char- 
acter as an interstate shipment indefinitely, 
or until consignor saw fit to give some further 
or other order with reference thereto. Such a 
contention is not only not founded in reason, 
but, conceivably, such a rule might be made 
the instrumentality for evading taxes alto- 
gether, although there is no intimation that 
such was the case here. 

“The facts in the case of Rhodes v. Iowa, su- 
pra, are clearly distinguishable from the facts 
in this case, and we think the rule of law it 
announced, and relied upon by counsel for 
appellant, is not applicable to the facts of this 
case.” 








He was elected chairman pro tem of the 
County Board meeting and accepted, saying: 
‘*T’m sure we be all sorry our worthy president 
is not here. I can’t say we miss his vacant 
chair, for I’ll do my best to fill it; but I do 
say we miss his vacant face.’’ 








DISGUISED NULLIFICATION IN. 

REFERENDUM ELECTIONS TO 

REPEAL STATE ENFORCEMENT 
CODES 


The voters in four states, Missouri, Mon- 
tana, Colorado and California, are com- 
pelled this year by the filing of referenda 
petitions by radical foes of prohibition to 
vote on the question of the repeal of the‘r 
state prohibition enforcement codes. Be- 
hind these referenda petitions in the vari- 
ous states is a program of nullification of 
the Constitution, either by the adoption of 
new laws establishing standards of alcoholic 
content which will make the laws unenforee- 
able, or through the repeal of existing state 
prohibition laws, as proposed in these four 
states, leaving the federal government the 
whole task of enforcement of the Eigth- 
teenth Amendment. The flood of propa- 
ganda about these measures has clouded the 
minds of many until they cannot see clearly 
the plain legal problems involved. 

The state enforcement laws are enacted 
under the authority of Section II of the 
Eighteenth Amendment, which gives con- 
current power and responsibility to the 
state and the federal governments to en- 
force Constitutional prohibition.1 The duty 
of the Congress and the State Legislatures 
to enact legislation necessary to enforce the 
amendment has been clearly set forth by the 
United States Supreme Court in these 
words :? 


‘‘The second section of the Amendment 
does not enable Congress or the several 
states to defeat or thwart the prohibition 
BUT ONLY TO ENFORCE IT BY AP- 
PROPRIATE MEANS.”’’ 

That the same obligation rested upon the 
state as well as the federal government was 
declared by the Supreme Court of Massa- 
chusetts.* It held: 

‘‘By the Eighteenth Amendment, con- 
current power to enforce its provisions is 
conferred on Congress and upon the sev- 
eral states. The duty rests as strongly 


upon one as upon the other.’’ 
(1) R. I. v. Palmer, 253 U. 8. 350. 
(2) Dillon v. Glass, 256 U. S. 368. 
(3) Goulis v. Stone (Mass.), 140 N. E. 294. 
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Similar decisions have been rendered by 
the Supreme Courts of other states. 

In New York State they propose nullifica- 
tion by asking the voters in a referendum 
which has no legal or binding effect to en- 
dorse a definition of intoxicating liquor that 
includes only what is non-intoxicating in 
fact. This is proposed as a substitute for 
the definition in the National Prohibition 
Act. The definition now in the law is not ar- 
bitrary, but appropriate legislation, as the 
Supreme Court of the United States has 
held, to enforce the Eighteenth Amend- 
ment. ‘Ihis decision makes clear that the 
New York proposal is unprecedented and 
is non-enforceable. 

Justice Brandeis, speaking for the court 
in the ease of Ruppert v. Caffey, said :* 

‘*For the legislation and decisions of the 
highest courts of nearly all the states estab- 
lish that it is deemed impossible to effec- 
tively enforce either prohibitory laws or 
other laws merely regulating the manufac- 
ture and sale of intoxicating liquors, if lia- 
bility or inclusion within the law is made to 
depend upon the issuable fact whether or 
not a particular liquor made or sold as a 
beverage is intoxicating.”’ 

The court expressed approval in this 
- opinion of the statement made by the At- 
tory-General of the United States, which 
said: 

**It goes without saying, I think, that if 
a law merely prohibits intoxicating liquors 
and leaves to the jury in each ease, from 
the evidence produced, to determine 
whether the liquor in question is, in fact, 
intoxicating or not, its efficient and uni- 
form administration will be impossible.’’ 


The court further said concerning the 
necessity of a definite definition and the 
reasonableness of the standard set in the 
National Prohibition Act: 

“‘That definition of intoxicating liquor 
by fixed standards was essential to effective 
enforcement of the prohibition law. It is 
therefore clear both that Congress might 
reasonably have considered some legisla- 
tive definition of intoxicating liquor to be 
essential to effective enforcement of prohi- 
bition and also that the definition provided 
by the Volstead Act was not an arbitrary 


one.’’5 
(4) Ruppert v. Caffey, 251 U. S. 264. 
(5) Ruppert v. Caffey, 251 U. S. 264, 299. 








To adopt a law which experience and 
court decisions have demonstrated is non- 
enforceable, is nullification by indirection 
or negation. To repeal entirely state en- 
forcement codes or to enact substitutes 
which are clearly non-enforceable is a direct 
attack upon the Constitution. 

The individual citizen, as well as the 
legislator and public citizen, is under obli- 
gation to help enact and sustain appropriate 
legislation to enforce the Eighteenth 
Amendment, so long as it is a part of the 
Constitution. On this the Supreme Court 
has said: 

‘‘The first section of the Amendment, 
the one embodying prohibition, is opera- 
tive throughout the entire territorial limits 
of the United States, binds all legislative 
bodies, courts, public officials and individ- 
uals within those limits and of its own 
force invalidates 
whether by Congress, or by a State Leg- 
islature, or by a territorial assembly, which 
authorizes or sanctions what the Amend- 
ment prohibits.’’ 

The people of the four states mentioned 
heretofore are voting on the question 
whether they will sustain the law to en- 
foree the Constitution or repeal it and 
leave no penalty against lawbreakers and 
thus, so far as an individual state can do 
so, nullify the Constitution of our country. 
They are also voting on whether they, them- 
selves, as individual citizens, shall perform 
their duty in securing adequate legislation 
which will enforce and not thwart the pur- 
pose of the Amendment. 

The repeal of a state enforeement code 
would not legalize what the Constitution 
prohibits. It would not bring back any 
legalized intoxicant. Its sole effect would 
be to make it easier for the moonshiner 
and bootlegger to violate the law, because 
the officers and courts of the state would 
be stripped of most of their power to de- 
fend the public against these outlaws. 
Liquor dealers would be encouraged to take 
chances in violating the law since they 
would have to evade only a few federal 
officers, hopelessly trying to cover an en- 
tire state. 


every legislative act, ° 
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Even should larger numbers of federal 
officers be sent to a state which had re- 
pealed its own enforcemen: act, the in- 
creased arrests would so crowd the dockets 
of federal courts that the ensuing long 
delay in trial would be practically equiva- 
lent to immunity for the lawbreaker. 

This would increase the disrespect for 
the law by a traffic which has never mani- 
fested respect for constituted authority. 

The repeal of a state enforcement code 
would be honestly misunderstood by some 
citizens who would interpret the absence 
of any state prohibitory law as a permis- 


sion to make and sell intoxicants. That mis-. 


take would be no valid defense in court, 
but the anomalous situation thus created 
would not inerease general respect for law. 
A poliey of government which invites law- 
lessness is unsound and indefensible. 

Even the lawbreaker would find certain 
unfairness in the repeal of the state en- 
foreement code. Unless he _ obtained 
bonds on arrest, he might be held in jail 
for months before he could be tried in a 
federal court and then might have to face 
trial far from his residence, at great cost 
to himself. The government should pro- 
vide a speedy trial in the vicinage of the 
accused. This cannot be done if state en- 
forcement codes are repealed and all prose- 
cutions are made under federal law. 

An undue burden would be cast upon 
the federal government by the repeal of 
state enforcement codes. It would prac- 
tically be called upon to duplicate much 
of the existing police and court machinery 
of the states. This would require the ex- 
penditure of immense appropriations. It 
would, inevitably, increase federal taxation. 

The shifting of local responsibility in- 
volved in such repeal would be unwhole- 
some. It is tantamount to abdication of 
state sovereignty. The policy involved 
may be national. The standards set may 
be uniform but the actual enforcement of 
the law is more speedily and effectively per- 
formed by local authorities, directly re- 
sponsible to their neighbors than by federal 





officers whose responsibility is involved or . 
indirect. The repeal of state enforcement 
codes, with the shifting of all enforcement 
responsibility to the federal government, 
would be an unwise step away from auton- 
omous government, toward needlessly cen- 
tralized government and would increase the 
already too prevalent indifference to gov- 
ernmental problems. 

There is a legal method available to those 
who are opposed to prohibition. They have 
the right to seek the repeal or the altera- 
tion of the Eighteenth Amendment. To 
nullify the Constitution by seeking to re- 
peal the laws to enforce it, is not playing 
the game of government fairly. It estab- 
lishes a dangerous precedent whose effect 
no man ean estimate. The unpatriotic 
character of such a course was pointed out 
by Abraham Lincoln in his debate with 
Douglas when he asked: 


‘*What do you understand by supporting 
the Constitution of a state, or of the United 
States? Is it not to give such constitu- 
tional helps to the rights established by 
that Constitution as may be practically 
needed? Can you, if you swear to support 
the Constitution, and believe that the Con- 
stitution establishes a right, clear your oath 
without giving it support? Do you sup- 
port the Constitution if, knowing or be- 
lieving there is a right established under it 
which needs specific legislation, you with- 
hold that legislation? Do you not violate 
and disregard your oath?’’ 

At Quincey, Illinois, October 13, 1858, in 
the same series of debates, Lincoln said: 

‘“‘TF YOU WITHHOLD THAT NECES- 
SARY LEGISLATION FOR THE SUP- 
PORT OF THE CONSTITUTION AND 
CONSTITUTIONAL RIGHTS, DO YOU 
NOT COMMIT PERJURY? I ASK 
EVERY SENSIBLE MAN, IF THAT IS 
NOT SO? THAT IS UNDOUBTEDLY 
JUST SO, SAY WHAT YOU PLEASE.”’ 

Neither citizens nor officials who shirk 
their responsibility to support the Consti- 
tution or avoid their duties under it, can 
properly complain when others shirk their 
responsibilities and repudiate parts of the 
law of the land with which they disagree. 
When any considerable group of citizens 
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publicly proclaim their intent to strip 
officers and courts of their power to arrest 
and punish violators of the fundamental 
law of the land, the villainy they thus 
teach will be emulated—-and perhaps sur- 
passed—by the underworld. 

The Constitution of the United States is 
a unity. It cannot exist half-enforeced and 
half-nullified. It is either obeyed and 
honored or it is violated and dishonored. 
Every right, protective of life, liberty and 
the pursuit of happiness guaranteed by the 
Constitution is dependent upon our equal 
acceptance of the responsibilities and duties 
expressed in that same instrument. We 
cannot have the one without the other. The 
issue is either both or none: a Constitution 
enforced or a ‘‘scrap of paper.’’ 

The audacity of the liquor group in seek- 
ing the repeal of state enforcement laws 
has called forth protests even from the 
wet press and from wet leaders who realize 
the menace to our institutions involved in 
this nullification effort. The issue Amer- 
ica faces today is whether a drunken Sam- 
son shall be allowed to pull down the pil- 
lars of the Temple of Constitutional Gov- 
ernment or whether that Temple shall 
endure. 

Wayne B. WHEELER. 

Washington, D. C. 








AUTOMOBILES—INJURY TO WORKMAN IN 
STREET 





CHANEY V. MOORE 
134 S. E, 204 


(Supreme Court of Appeals of West Virginia, 
May 11, 1926.) 


In cases of such extraordinary hazard and 
danger the rule of reasonable care applicable 
in other cases is incomplete; a greater degree 
of care should be enforced, and a workman so 
at work on the public road has the right to 
rely on that degree of care by operators there- 
on which will protect him from injury, and he 
will not be charged with contributory negli- 
gence for failure to observe the negligence of 
the defendant in approaching him. 


A. J. Barnhart and B. J. Pettigrew, both of 
Charleston, for plaintiff in error. 





Brown, Jackson & Knight, Thomas B. Jack- 
son, and Lon H. Kelly, all of Charleston, for 
defendant in error. 

MILLER, J. This is an action for the al- 
leged wrongful death of plaintiff’s decedent, a 
boy about 14 years of age, the result of the al- 
leged negligence of defendant in the operation 
of her automobile on the James River and 
Kanawha turnpike, east of the town of Hurri- 
cane, in Putnam county, near the place where 
the deceased, with other workmen, was en- 
gaged in removing a slide and dumping the 
earth over the shoulder of the road about a 
thousand feet west of the slide, and in repair- 
ing the road. 

On the trial, upon a plea of not guilty, the 
jury found for the defendant, and the case is 
now before us upon a writ of error awarded 


“the plaintiff for the alleged errors of the trial 


court committed on the trial before the jury. 

The facts disclosed by the evidence are that 
the deceased, Morris Chapman, was substitut- 
ing for another boy regularly employed by the 
foreman of the state road commission, then 
engaged in removing the slide and dumping 
the dirt over the bank or shoulder of the road, 
as already stated. Four or five men were em- 
ployed in the work. At the time of the ac- 
cident, Thompson, the foreman, had driven a 
Ford truck with a load of dirt from the place 
of the slide to the place of the dump, and de- 
ceased and another workman, Martin, had rid- 
den along on the truck, Martin on the right 
side, and deceased on the left or south side. 
The truck had arrived at a point nearly op- 
posite the dumping place, and Thompson was 
waiting for a convenient opportunity in the 
traffic to back up across the road to dump his 
load. Martin had alighted and gone across 
the road, and was standing there ready to 
assist in directing Thompson, and watching 
the truck and *the traffic, and to block the 
wheels. Chapman followed after him. The left 
wheels of the truck, according to the testimony 
of Thompson and others, were two or two and 
a half feet, or half the width of the truck, over 
on the hard surface of the road, the right wheels 
resting on the north shoulder thereof. The hard 
surface of the road at this point was from six- 
teen to seventeen feet wide, with shoulders on 
each side; and Thompson says that there was 
practically room enough between his truck and 
the edge of the hard surface on the opposite 
side for two cars to pass. Thompson swears 
that Chapman did not leap from the truck in 
front of the defendant’s car, as she and her 
husband, riding with her, said, but that he 
stepped from the truck and was in the act of 
walking across to the opposite side of the road 
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when run over by defendant’s car and killed. 
Martin did not see Chapman get off the truck, 
but did observe him walking across the road be- 
fore he was struck, and says that he lacked but 
a few steps of being across before he was 
struck, going over to assist in unloading the 
truck, and that he saw the car just before it 
struck the deceased. He could not say what 
the rate of speed was, but his best judgment was 
that the car was going about fifty to sixty miles 
per hour. The marks on the road, measured 
by Thompson after the accident, showed that 
the car skidded about ninety feet, and the skid 
marks showed the brakes had been applied 
fifteen to seventeen feet east of the point 
where the car first hit deceased. The evi- 
dence leaves no room for doubt that when struck 
deceased was about on the south side of the 
hard surface, where the glass out of the left 
headlight was found, and along which the body 
was dragged under the left wheels for a dis- 
tance of from fifty to seventy feet, according 
to the witnesses on both sides of the case. As 
measured by Thompson the skid marks made by 
the defendant’s right wheels were about six feet 
from the left side of the truck. 

Just east of the slide the evidence shows 
there was a danger sign in red letters placed 
on the shoulder near the hard surface of the 
road, reading substantially as follows: ‘‘Dan- 
ger. Drive Carefully. Men Working Ahead. 
Road Under Repairs.’’ Mrs. Moore says she 
saw and heeded this warning by slowing down 
her car, but admits a speed of from twenty 
to twenty-five miles per hour when she struck 
and killed Chapman. She says that according 
to her best recollection, she sounded her horn 
before reaching the truck. Thompson and oth- 
ers present swear that they heard no horn 
blown. Thompson on the truck says he could 
see back a distance of from 1,000 to 1,200 feet, 
but saw no car approaching as he made ready 
to back his truck to make the dump. He says, 
it is true, that he was looking back over his 
right shoulder, which did not give him a clear 
view of the whole distance between the slide 
and the dumping place, but he heard no horn 
and saw no machine approaching. Martin, who 
had gotten across the road, and was there, 
neither saw nor heard defendant’s car until just 
before it struck Chapman. Some expert evi- 
dence was introduced by plaintiff with refer- 
ence to some experience tables tending to show 
that a car of the character of defendant’s, and 
even of greater weight, traveling at the rate 
of twenty-five miles per hour, could be stopped 
within fifteen to eighteen feet by simply apply- 
ing the foot brake, and from three to four feet 
less by applying the emergency brake also, or 





within ten to twelve feet. All these uncon- 
troverted facts seem to indicate clearly a high 
rate of speed, too high entirely for safety un- 
der the circumstances, and in the face of the 
warning given, and from which the jury were 
not justified in excusing defendant from negli- 
gence. The circumstances were all extraordi- 
nary, not of the ordinary kind attending travel- 
ers on the public highway, and called for a 
high degree of care on the part of defendant, 
as we shall endeavor to show in considering the 
instructions given and refused, soon to follow. 

The first point of error assigned and relied 
on for reversal is the striking out of a part of 
the testimony of plaintiff’s witness, Kinder. 
Kinder was one of the workmen along with 
Thompson, Martin and Chapman, engaged at 
the time of the accident in repairing the road. 
He was at the place of the slide, and was at 
the scene of the accident in three or four min- 
utes afterwards. His testimony related main- 
ly to skid marks of the defendant’s car, and 
the evidence upon the ground of the dragging 
of deceased’s body under the left wheels and 
along the south edge of the hard surface of 
the road, and the distance of the skid marks 
east and west from the point of impact, meas- 
ured from the broken glass on the road. He 
first swore that he knew approximately the 
point on the road where the deceased was 
struck by the defendant’s car; after which 
he was asked, ‘‘How far from that point did 
these skid marks continue?’’ and answered, 
‘*About seventy-five feet’’ towards ‘‘Hunting- 
ton,’’ and ‘‘about seventeen feet’’ towards 
‘*Charleston.’’ Defendant was traveling from 
Charleston towards Huntington at the time of 
the accident. On defendant’s motion the court 
struck out this evidence, and plaintiff excepted. 
We think this_evidence was competent, and 
pertinent to two questions involved, namely, 
(1) as to the position on the road where de- 
ceased was struck, and, (2) as to the rate of 
speed defendant was driving at the time. But 
as immediately afterwards the witness was per- 
mitted to testify that from the place where he 
found the broken glass the skid marks extend- 
ed backwards the distance of about fifteen 
feet, and that the marks of the left wheels ex- 
tended along the south edge of the road west- 
ward, and the fact that Thompson and others 
were permitted to testify as to the length and 
location of these skid marks, afore and aft 
of the point Chapman was struck, we do not 
think this error in the ruling of the trial court 
was prejudicial to plaintiff’s case. 

We will next dispose of the error assigned 
respecting plaintiff’s instructions to the jury. 
Of those requested the court gave Nos. 1, 3-A, 
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and 5, but refused Nos. 2, 2-A, 3, 4, and 6. 
Those refused, with the exception of No. 3, to 
ba hereinafter discussed, while perhaps em- 
bodying correct abstract propositions of law, 
were rightfully rejected, because in their ab- 
stract form they were either inapplicable to 
the facts or were calculated to mislead the jury 
on the law of the case. Again we reaffirm the 
oft-repeated proposition, that instructions should 
state the law as applicable to the particular 
facts which the evidence in the case tends to 
prove, and not mere abstract propositions of 
law. See the great array of decisions of this 
court cited in 3 Cum. Sup. Ene. Dig. Va. & 
W. Va. Rep. p. 743. While not generally re- 
garded as constituting reversible error, such 
instructions, if misleading, should be so regard- 
ed. Frank v. Monongahela Valley Traction 
Co., 75 W. Va. 364, 83 S. E. 1009. 

Plaintiff’s instructions numbers 1, 3-A, and 
5, practically covered plaintiff’s theory of the 
case, unless it was number 5, not so fully cov- 
ering the subject as number 3, rejected. In- 
struction number 1 told the jury substantially 
that if they should find from a preponderance 
of the evidence that Chapman was lawfully 
upon the highway at the time and place in- 
dicated, and was traveling from the north to 
the south side thereof, without negligence on 
his part, and that defendant was then and 
there operating an automobile thereon travel- 
ing in a westerly direction, and was not then 
and there exercising due and reasonable care, 
under the circumstances of the case, and 
struck the deceased on the left or south side 
of the highway with her automobile, and as a 
direct result thereof said Chapman immedi- 
ately or shortly thereafter died, and that the 
proximate cause of his death was the careless 
and negligent conduct of defendant in the 
operation of her car, then the jury might find 
for plaintiff such sum as they should find from 
all the evidence he was entitled to recover, not 
exceeding the sum sued for. And number 3-A 
told the jury that the mere fact of negligence 
on the part of Chapman will not excuse the 
infliction of injury upon him, if by due care 
and caution on the part of the defendant such 
injury could reasonably have been avoided. In- 
struction number 5 told the jury that a person 
lawfully on the public highway may rely on 
the exercise of reasonable care by drivers of 
automobiles to avoid injury, and that the de- 
ceased, Chapman, in attempting to and in cross- 
ing the highway was not required to contini- 
ously look or listen for the approach of auto- 
mobiles thereon, and that if the jury believed 
from the evidence that defendant was operat- 
ing her automobile on said highway in a care- 








less and negligent manner, and that the direct 
and proximate cause of his injury was such 
careless and negligent conduct on her part, and 
deceased did not contribute by his negligence 
to his injury, then the jury might find for the 
plaintiff. 

Plaintiff’s instruction number 3, refused, was 
intended to cover the same subject as num- 
ber 5, but being the first proposed was intended 
to define with more particularity and clearness 
the rights of a person at work on the highway 
with reference to his duty as to lookout and 
listening for approaching cars, and his right 
to rely on the exercise of reasonable care by 
operators of cars thereon. And it proposed to 
have the jury told that failure to anticipate 
omission ‘of this duty will not render plaintiff 
guilty of negligence upon penalty if he fails 
to do so and is injured thereby his own negli- 
gence will defeat recovery of damages sus- 
tained, and that if they found Chapman left 
the truck in question and started across the 
road as claimed, he had the right to rely on 
the exercise of reasonable care on the part of 
defendant in the operation of her car, without 
losing his right to recover damages sustained 
by her negligence. We are of opinion that 
though not very skilfully drawn, this instrue- 
tion substantially covers the law applicable to 
the case, and should have been given to the 
jury. The contention of the defendant, besides 
insisting that the subject is properly and fully 
covered by instructions numbers 1 and 5, is that 
it is too broad in its statement that one about 
to cross a public road is not bound to be con- 
tinuously on the lookout for approaching ve- 
hicles. As to travelers in general this criticism 
may not be wholly unwarranted, but the proposi- 
tion is nevertheless true, that operators of auto- 
mobiles are not excused from being on their 
guard, and to exercise that reasonable degree 
of care required by the circumstances of each 
case. In the case before us, as already noted, 
the circumstances were extraordinary. Chap- 
man belonged to a company of workmen upon 
the public road, employed in trying to repair 
it and render it safe; the truck with which 
he was employed was in the act of backing up 
to dump its load, which could be seen by de- 
fendant, if attending to her duties, and the 
conditions present were a warning to her to 
have her car under absolute control so as to 
avoid just what there was danger of doing 
where workers were thus engaged. The rule 
stated in the instruction and applicable to de- 
eedent is fully supported by our case of Dep- 
uty v. Kimmell, 73 W. Va. 595, 80 8. E. 819, 51 
L. R. A. (N. 8.) 989, Ann. Cas. 1916E, 656. 
That case, very pertinently to the case at 
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hand, recognizes and applies the rule that 
more than ordinary caution is required in op- 
erating automobiles where the conditions are 
extraordinary and require greater caution than 
is usually demanded, such as intersections of 
streets and places where roads are being re- 
paired; point 3 of the syllabus being: 

‘*Because of the character of the vehicle and 
the unusual dangers ;incident to its use, a 
greater degree of care is required of the opera- 
tor of an automobile, while on the public high- 
way, and especially at street crossings, than is 
required of persons using the ordinary or less 
dangerous instruments of travel. He should 
exercise such care in respect to speed, warn- 
ings of approach and the management of the 
ear as will enable him to anticipate and avoid 
collisions which the nature of the machine and 
the locality may reasonably suggest likely to 
occur in the absence of such precautions.’’ 

And supporting this proposition we cite Hud- 
dy on Automobiles (6th Ed.) § 422, and Tru- 
man v. Wink-O Products Co., 96 W. Va. 256, 
258, 122 S. E. 745. 

It remains to dispose of the points of erfor 
relied on relating to defendant’s instructions 
numbers 2, 4, 8, and 11. By number 2 the 
court told the jury substantially that the mere 
happening of this accident was of itself no evi- 
dence of negligence; that there must be affirma- 
tive and preponderating proof of negligence 
showing more than the mere probability of a 
negligent act before the plaintiff could recover, 
and further, that the burden was upon plaintiff 
to prove by a preponderance of the evidence 
the negligence charged in the declaration. We 
are of opinion that this instruction, as applic- 
able to the case at bar, was bad. As said, 
plaintiff’s case was not that of an ordinary 
traveler on the highway. He was a workman 
on the road, under the protection of the law and 
of the warning sign posted on the road, and 
under conditions of which defendant was bound 
to take notice. ‘‘Under such conditions,’’ says 
Deputy v. Kimmell, supra, and Huddy on Au- 
tomobiles, § 422, ‘‘reasonable prudence on the 
part of the driver of the machine would seem 
to require that he have his car under control 
so that he can avoid the workman if the latter 
does not notice his approach, and, in the case 
of a collision, he may be charged with negli- 
gence. And the driver may be deemed guilty 
of negligence if he fails to give any warning 
of his approach.’’ Here Mrs. Moore could not 
say she had sounded her horn, and the other 
witnesses to the tragedy heard none. 

Instruction number 4 told the jury that the 
defendant owed the deceased only the duty of 
exercising reasonable or ordinary care to avoid 





the collision. This instruction, we think, is also 
out of harmony with the law applicable to work- 
men engaged in repairing roads. 

Instruction number 8 was as follows: 

‘The court instructs the jury-that if they 
believe from the evidence that plaintiff’s intes- 
tate, Morris Chapman, was guilty of any neg- 
ligence whatsoever which contributed directly 
or proximately to his death, then they shall 
find for the defendant, even though they be- 
lieve from the evidence that defendant, Mrs. 
M. E. Moore, was operating her automobile in 
a negligent manner or at an unlawful rate of 
speed.’’ : 

Again we say that while this instruction may 
state the law applicable to contributory negli- 
gence generally, it is not in all respects ap- 
plicable to the case of workmen on the public 
highways. In this case the defendant should not 
be excused from liability for negligence on her 
part, though she may have been, as she claims, 
confronted by a sudden emergency. By operat- 
ing her car at a dangerous rate of speed around 
the truck and the workmen on the road she 
created the emergency and inflicted the injury 
for which the law will not excuse her. The driv- 
er of an automobile must exercise such care 
in respect to speed, warning of approach and 
management of the car as will enable him to 
anticipate and avoid collisions which the nature 
of the machine and the locality may reasonably 
suggest is likely to occur in the absence of such 
precaution. American Railway Express Co. v. 
Rogers, 93 W. Va. 287, 116 8S. E. 530; Deputy 
v. Kimmell, supra. Defendant admits a speed 
of from 20 to 25 miles per hour at the place 
of the tragedy. It is fair to assume that she 
did not overestimate the speed. All the facts 
and circumstances indicate too high a rate of 
speed under the circumstances, for if defendant 
had had the car under proper control at that 
point, the result would not likely have been 
so disastrous. We think the instruction as 
given was improper. 

Defendant’s instruction number 11 told the 
jury in substance that if they believed from 
the evidence that Chapman saw the defendant 
coming in his direction and attempted or un- 
dertook to cross the road in front of the auto- 
mobile and was thereby injured, then they 
should find for the defendant unless they should 
believe from the evidence that defendant there- 
after saw him, and by the use of ordinary care 
could have seen him, and by the use of ordinary 
care could have stopped her car in time to avoid 
striking him. Whether or not Chapman saw the 
defendant’s approach, no one can say. His 
lips were sealed in death, and no witness tes- 
tified that he did. Thompson on the truck 
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neither saw her nor heard her horn; and she 
could not say for certain that she sounded it. 
The instruction omits to condition its con- 
clusion on a proper rate of speed of the car, 
and the question of defendant’s negligence 
prior to the time deceased undertook to cross 
the road, and her omission to give warning of 
her approach. The driver of an automobile on 
the public highway is guilty of actionable neg- 
ligence if he fails to exercise that degree of 
eare which he ought to observe under the par- 
ticular circumstances in which he is placed, and 
if he fails to do so, he is not excused from li- 
ability simply because he does not see the 
person injured until the accident happens. Hud- 
dy on Automobiles (7th Ed.) § 367, p. 409; see- 
tion 371, p. 413. Section 590 of that work, 
among other things, says: 

‘*There can be no duty imposed on a work- 
man to be constantly on the lookout for a mo- 
tor vehicle; on the contrary it is the duty of 
drivers of vehicles to observe the street labor- 
ers and to avoid contact with them. It is not 
negligence as a matter of law for a workman 
to keep his eyes on his work and to fail to 
look and listen for approaching vehicles, if 
he remains in one spot.’’ 

A question is sought to be presented respect- 
ing defendant’s instruction number 12, which 
the record shows was: refused. There is an 
indorsement on it, ‘‘Refused,’’ and the order 
of the court and bill of exceptions so show; 
but it is contended by counsel, and the circuit 
judge certifies that in his opinion it was giv- 
en. However the fact may be, as a new trial 
is to be awarded, the question becomes imma- 
terial. 

The judgment will be reversed, the verdict 
of the jury set aside, and the plaintiff award- 
ed a new trial. y 


NOTE.—Care Required of Persons Employed 
in the Streets.—The rights of a laborer whose du- 
ties require him to be in that part of the street 
used by vehicles, with respect to such vehicles 
cannot be determined by the same rules applic- 
able to pedestrians with no occupation requiring 
their presence in that part of the street. Not 
that he is bound to exercise any less care, but 
because the care to be exercised must be de- 
termined from a different standpoint. His care 
or want of care is a fact to be determined from 
all the circumstances surrounding him at the 
time. Drivers of vehicles are bound to take 
notice of him and to exercise the care enjoined 
by law upon such drivers not to injure him, and 
he may rightfully assume that this will be done. 
He is not negligent, while not moving about, 
because he becomes engrossed in his work and 
does not look about or listen for approaching 
vehicles. He is not called upon to exercise the 
same diligence in avoiding accidents as pedes- 
trians or others who use the street merely as a 
medium of locomotion.—Berry, Automobiles 








(5th ed.), sec. 557, et seq.; Dube v. Keogh 
Storage Co., 236 Mass. 488, 128 N. E. 782; 
Nehring v. Monroe Stationery Co., — Mo. App. 
—, 191 S. W. 1054; Graves v. Portland R., L. & 
P. Co., 66 Oreg. 232; Cecola v. 44 Cigar Co., 253 
Pa. St. 623, 98 Atl. 775; Isgro v. Plankinton 
Packing Co., 176 Wis. 507, 186 N. W. 606. 

In a case in which a workman, who was en- 
gaged in a kneeling position in paving a street, 
turned his head to attend to his work, and in 
doing so was struck by the hub of a rapidly 
driven vehicle, where there was room for such 
vehicle to pass at a safe distance, the court said: 
‘*Plaintiff’s occupation imperatively demanded 
his attention, and the use of his eyes. The 
noise of approaching vehicles was unavoidably 
inaudible to him. His person was plainly visible 
to the drivers of approaching vehicles—a fact 
in itself sufficient to excite the caution of an 
ordinarily prudent person. To hold him em- 
ployed as he was, to the exercise of constant 
vigilance to avoid injury from the want of or- 
dinary care on the part of the drivers of ve- 
hicles incessantly passing on a public thorough- 
fare, means either that he must expose himself 
and his fellow workmen to the risk of injury 
from inattentive performance of his work, or 
that he must abandon his work altogether.’’— 
Anselment v. Daniell, 4 Mise. 144, 23 N. Y. 
Supp. 875. 

Whether or not a laborer was guilty of con- 
tributory negligence in taking a position two 
feet over the edge of the paved part of a 
street, without keeping a constant lookout for 
automobiles, the paved part being only 18% 
feet ‘wide, was held to be a jury question.— 
Arthur v. Seattle, Wash., 242 Pac. 16. 

In an action to recover for the death of a 
traffic officer, who was killed by an automobile 
while he was on duty at the intersection of two 
streets, the trial court properly instructed the 
jury that they should take into account that ‘‘ that 
man, as a traffic officer, had duties to perform 
there, other than looking after his own safety,’’ 
and that he ‘‘had the right to expect that those 
traveling those streets would take into consid- 
eration the fact that he had duties to perform 
there, and that he could not look after himself 
as would one who had nothing to do but walk 
around those streets.—White v. East Side M. & 
L. Co., 84 Oreg. 224, 15 N. C. C. A. 848, 164 
Pace. 736. 

While such laborer cannot exercise the same 
care while in the streets as others, he is bound 
to exercise reasonable care to avoid the dangers 
by which he is surrounded, and if actually 


guilty of contributory negligence he cannot re- | 


cover for his injuries—Smith v. Bailey, 14 App. 
Div. 283; Campbell v. Wood, 22 App. Div. 599; 
Burger v. Taxicab Motor Co., 66 Wash. 676, 
123 Pae. 519. 

It has been held that if one whose work does 
not require him to be in the street, is working 
there through choice, he must use the same care 
as a pedestrian——Carlsen v. Diehl, 57 Cal. App. 
731, 208 Pace. 150. 








She—What would you call a man who hid be- 
hind a woman’s skirts? 
He—A magician.—Banker. 
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ITEMS OF PROFESSIONAL INTEREST 


USAGE AS MODIFYING THE AMERICAN 
CONSTITUTION 


The principle underlying the familiar say- 
ing about the onlooker seeing most of the game 
has an application far beyond the confines of 
the realm of sport. We have seen not a few 
instances of its effective application in the 
study of legal and constitutional systems. The 
late Comte de Franqueville, a distinguished 
French savant, by his “Systeme Judiciare de 
la Grande Bretagne,’ showed that he could 
teach even English lawyers not a little about 
the organization and procedure of their courts. 
Similarly, the late Mr. Bodley wrote a scholarly 
work on France and its constitutional system 
which revealed to Frenchmen many things 
theretofore concealed from their view. Per- 
haps the most striking instance, however was 
Viscount Bryce’s elaborate study of the Amer- 
ican Constitution, as to which a recent writer 
has aptly said that “it was so obviously hors 
concours that scarcely anyone else has ven- 
tured into a field where every opportunity of 
contributing to an understanding of the sub- 
ject seemed to have been already pre-empted.” 
But, as the writer just quoted (Mr. Herbert 
W. Horwill), in his recent book on “‘The Usages 
of the American Constitution,” has pointed out, 
Lord Bryce did not quite cover the whole 
ground, but left for Mr. Horwill the task of 
dealing in more adequate detail with the de 
velopment of conventions at the expense of 
the documentary text of the American Con- 
stitution. Written with full knowledge and 
with a literary grace rarely present in such 
works, Mr. Horwill’s book falls into line with 
those others already mentioned as showing 
even to American students of their Constitu- 
tion many aspects of the subject to which they 
had previously been oblivious. Discarding as 
wholly unscientific, and, indeed, ridiculous, 
the old division of constitutions into “written” 
and “unwrtten,” Mr. Horwill finds the Amer- 
ican Constitution consists of (1) the Law of 
the Constitution, comprising (a) the Funda- 
mental Law consistng of the famous document 
of 1787, (b) the Statute Law of the Constitu- 
tion, (c) the Common Law of the Constitution; 
and (2) the Conventions of the Constitution, 
and, as has. been indicated, it is of this last- 
named element that his book treats. How vast 
have been the inroads made by usage on the 
strict letter of the Constitution is shown in a 
series of illuminating chapters. Take, as an 
instance, the Electoral College for choosing the 
President. The electors meet, not, as_ the 


founders of the Constitution intended they 
should, to exercise their minds on the choice of 
the fittest candidate for the White House, but 
to carry out a popular mandate, their respon- 
sibility, as Mr. Horwill says, meaning as little 
nowadays as the conge d’clire addressed to an 
English cathedral chapter. In another matter, 
usage has over-ridden the intention of the 
Fundamental Law which placed the treaty- 
making power in the hands of the President 
“by and with the advice and consent of the 
Senate, provided two-thirds of the Senators 
present concur.” Usage permits an arrange- 
ment with a foreign power which to all in- 
tents and purposes is a treaty, but the Presi- 
dent, by calling it an “executive agreement,” 
avoids the necessity of sending to the Senate, 
where its reception might possibly be the re- 
verse of cordial. By such and kindred devices 
our kin beyond the sea have ingeniously con- 
trived to modify in various directions their 
much venerated Constitution which was fondly 
imagined by its authors to be immutable save 
by the orthodox method of formal amendment 
as prescribed by Article V.—The Solicitors’ 
Journal (Eng.), July 10, 1926. 





BOOK REVIEW 





LIFE JOTTINGS OF AN OLD EDINBURGH 
CITIZEN. 


Life Jottings of an Old Edinburgh Citizen is 
by Sir J. H. A. Macdonald, K.C.B. Lord Chief 
Justice Clerk. It consists of reminiscences of 
this distinguished jurist, extending over a 
period from 1836 to 1914 It is a book of 
peculiar interest to any lawyer and especially 
to Scotch lawyers and lawyers of Scotch de- 
scent. It is being published by Dingwall-Rock, 
45 West 45th Street, New York City. It is 
royal octavo and contains over five hundred 
pages in addition to the index and is profuse- 
ly illustrated. 











Axel, a Swede in an outfit at Fort Jay, woke 
up one morning with a desire to loaf. He got 
put on sick-eall, thinking it was worth trying, 
anyway. At the dispensary the doc looked him 
over, felt his pulse, and took his temperature. 
Then he said: 

“‘T can’t find anything wrong with you.’’ 

No answer. 

‘“See here, what’s wrong with you anyway?’’ 

‘“*Doe,’’ replied Axel. ‘*That bane your 
yob.’’—The American Legion Weekly. 


Dutchman—‘‘In Holland we have windmills.’’ 
American—‘‘In the United States we have 
congressmen. ’’ 
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1. Attorney and Client--Indorsement of Draft. 
—An attorney employed to collect a c'aim against 
the United States has implied aithority to indorse, 
in the name of his client, a check or draft received 
in payment, and such act does not constitute a 
forgery with the purpose or effect of defrauding 
the United States, within Criminal Code, § 29 
(Comp. St. § 10193).—Bailey v. United States, 
U. S.C. C. A., 13 F. (2d) 325. 


2. Auctions and Auctioneers—Revocation.—Auc- 
tioneers’ agency held not coupled with an inter- 
est so as to prevent revocation, though they had 
expended money in advertising and vendor had 
agreed not to revoke it, since they might recover 
what they had properly expended and power to 
revoke is not affected by agreement that agency 
ee v. MecDuell, N. J., 134 Atl. 




















3. Automobiles—Common Carrier. — Defendant 
hauls household goods from Minneapolis to other 
points within a radius of 600 miles. It does not 
operate according to schedule. The routes and 
termini of its hauls are not predetermined by plan 
or custom. They are wholly subservient to occa- 
sion and its constantly varying requirements. 
Held, that defendant is not bdperating ‘‘between 
fixed termini or over a regular route’ so as to 
be subject to chapter 185, Gen. Laws 1925.—State 
a Transfer & Storage Co., Minn., 209 N. W. 


4._—Contributory Negligence.—In prosecution 
for involuntary manslaughter in striking boy with 
automobile, contributory negligence may be con- 
sidered in determining whether negligence of ac- 
cused was proximate cause of death, or whether 
death resulted from unavoidable accident.—Cope- 
land vy. State, Tenn., 285 S. W. 565. 


5.——Duty to Guest.—Automobile driver must 
exercise higher degree of care for safety of guest 
than for safety of trespasser, but less than for 
safety of passenger for hire.—Heiman v. Kloizner, 
Wash., 247 Pac. 1034. 

6.—Imputable Negligence.—Under the facts of 
this case the court did not err in instructing the 
jury, as a matter of law, that the negligence of the 
driver of the vehicle was not imputable to the per- 
son for whose homicide the action was brought.— 
Western & A. R. R. v. Reed, Ga., 134 S. E. 134. 


7.—Last Clear Chance.—Failure to instruct on 
last clear chance doctrine held not error, where 
plaintiff contended that pedestrian, crossing street, 
was ed, when three-fourths of the way across, 
by automobile coming from his left, which turned 
to left and struck him, since such doctrine oper- 
ates only where there is contributory negligence. 
—Notarfrancesco v. Smith, Conn., 134 Atl. 151. 








8.—-Renewal of License.—Under Motor Vehicle 
Transportation License Tax Act 1923, subsequently 
repealed by Act May 23, 1925 (St. 1925, p. 833) § 
11, requiring operator of motor vehicles for hire 
on public highways to secure license and making 
payment of specified percentage of gross receipts 
a prerequisite to renewal thereof, renewal of li- 
cense held properly conditoned on payment of such 
fee.—Colberg v. State Board of Equalization, Cal., 
248 Pac. 244. 


9.—Speed.—In action for personal injuries 
when plaintiff's wagon was struck by truck travel- 
ing at an alleged speed of 15 miles an hour, where 
court instructed to find for plaintiff if truck was 
operated at a greater speed than was reasonable 
held further instruction to find for plaintiff if 
truck was operated at a greater speed than 10 
miles an hour, the maximum legal speed under 
city ordinance, was not erroneous as improperly 
eee issues.—Twigg v. Meyer, Mo., 285 


10.—Use of Highways.—In absence of legisla- 
tion by Congress, a state or municipality under 
its police power may prescribe uniform regula- 
tions for use of highways by motor vehicles en- 
gaged in interstate commerce, and charge license 
fees graduated according to horse power of engines 
or weight or capacity of vehicle, so long as regula- 
tions and fees are reasonable.—Northern Ken- 
ney — Co. v. City of Bellevue, Ky., 285 
S. >. ae 


11. Bailment—Gratuitous Use.—Gratuitous user 
of baking oven and vat used in enameling and 
baking automobile parts is not liable for damages 
caused by fire occurring while using the oven and 
vat, in absence of negligence, though it volun- 
tarily contribute to make up the loss.—Ford Motor 
Co. v. National Fire Ins. Co., Tex., 285 S. W. 905. 


12.—-Sale of Automobile.—Where one w 
painted automobile sold it under Civil Code, 
3051, 3052, to enforce his lien before statutory 
period of 20 days had elapsed, buyer acquired no 
title—Peerless Ins. & Brokerage Co. v. Dwyer 
Equipment Co., Cal., 248 Pac. 303. 


13. Bankruptcy.—Appointment of Liquidators.— 
Appointment of judicial liquidators for an insolvent 
corporation under Louisiana statute on petition 
of a creditor, presented by agreement with the 
corporation and immediately adopted by liquidators 
previously elected by stockholders, is equivalent to 
such appointment on corporation’s own applica- 
tion, and constitutes an act of bankruptcy.— 
Haubtman & Loeb Co. v. Dunbar Molasses Co., 
U. S. C. C. A., 18 F. (2d) 335. 


14.——Assignment of Accounts.—Where collateral 
note given to bank by bankrupt, with assignment 
of accounts receivable, provided for lien on bal- 
ance of bankrupt’s deposit containing proceeds of 
accounts as collected, bank was justified, on de- 
termining bankrupt’s insolvency, in applying bal- 
ance of deposit as payment on note, not only be- 
cause of provisions therein, but also by right of 
setoff, under Bankruptcy Act, § 68 (Comp. St. § 
9652).—_In re Almond-Jones Co., U. S. D. C., 13 
F. (2d) 152. 


15.——Concealment. — Fraudulent concealment 
will not defeat right to discharge, unless bank- 
rupt has secret interest in property, and it is in- 
sufficient that property was conveyed in fraud of 
ereditors.—In re Iskovitz, U. S. D. C., 13 F. (2d) 
473. 


16.—Fraud of Creditors.—Sale of business by 
bankrupt though made in accordance with Civ. 
Code Cal. § 3440 held in fraud of creditors, in view 
of fact that purchaser, during negotiations for 
gale, noted that large amount of merchandise was 
being removed.—In re Baker, U. S. D. C., 13 F. 
(2d) 413. 


17.—Lien.—Under Burns’ Ann. St. Ind. 1926, 
§§ 9831, 9832, person furnishing labor and ma- 
terial to bankrupt, who owned neither land nor 
building, did not have lien on machinery or per- 
sonal property sold by trustee, and was not en- 
titled to priority.—In re Hammond Interior Finish 
Co., U. S. C. C. A, 13 F. (2d) 578. 


18.——Of Broker.—Where broker's correspondent 
purchased stock, purchaser paying broker in full 
held entitled to recover stock as preference upon 
bankruptcy of broker, though latter had never 
paid its correspondent for the stock, and the cor- 
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respondent had sold stocks of broker’s customers 
purchased on margin to pay for stock in ques- 
tion.—Blankenhorn-Hunter-Dulin Co. v. Thayer, 
Cal., 247 Pac. 1088 


19.— —Preference.—Assignment of overdue ac- 
counts to cover trade acceptance, which had not 
been paid, was not, standing alone, sufficient to 
warrant holding that assignee had reasonable 


cause to believe that it was receiving preference, 
nee 


within Bankruptcy Act, § 60a (Comp. os 
—Hurley v. N. J. Reilly ce, U. &. BD. 
(2d) 466. 


20.—Rent.—Under Bankruptcy Act, § 25 (Comp. 

§ 9609), authorizing bankruptcy courts to con- 
aol bankrupt’s business, rent may be recovered 
for premises occupied under orders of court au- 
thorizing referee to preserve or conduct estate, 
and appointing custodian pending efforts for com- 
as re Preisler, U. S. C. C. A., 13 F. 
(2d) 1] 


21. Banks and Banking—Joint Deposit.—Bank- 
ing Law, § 249, providing that deposit in name of 
depositor and another, to be paid to either or 
survivor, shall, in absence of fraud or undue in- 
fluence, be conclusive evidence of intent to vest 
title in survivor, so far as it states rule of evi- 
dence, relates to deposits made before as well as 
after its enactment.—Marshall v. Marshall, N. Y., 
216 N. Y. S. 673. 


22. Knowledge of Insolvency.—Evidence show- 
ing accused had full control over and kept books 
and records of bank capitalized at $15,000 for more 
than four years, and that its liabilities were over 
$73,000 in excess of assets, would be sufficient for 
jury as to whether accused knew of insolvency 
when he admittedly received deposits.—Medlock 
v. Commonweaith, Ky., 285 S. W. 232. 


23.——Payment of Draft.—Where trust company, 
assuming liabilities of another company closed by 
banking commissioner, paid draft previously sold 
by closed company and reported as lost in transit, 
and thereafter, through mutual mistake, paid 
claim of purchaser of draft, amount of purchase 
price held assignee of trust company making such 
payments was entitled to recover amount paid 
purchaser of draft on his claim for return of pur- 
chase price, there being no showing that payee of 
draft, whose indorsement appeared thereon, had 
a re payment.—Perry v. Athens, Mass., 152 


24.——‘‘Reasonable Care.’’—In action against 
bank to recover value of bond pledged with it and 
stolen by its cashier, that bank insured all of its 
own securities against loss by theft, fire, or oth- 
erwise was factor to be considered by jury in de- 
termining whether it had discharged its obligation 
to use reasonable care.—Fountain v. First Nat. 
Bank, N. J., 134 Atl. 188. 


25.——Special Deposit.—Manner in which bank 
handled deposit, or understanding of its officers and 
employees that it would be special deposit, would 
not make it such without depositor’s consent.— 
Phoenix Title & Trust Co. v. Central Bank, Ariz., 
247 Pac. 1097. 


26. Bills and Notes — Consideration. — Renewal 
note is subject to defense of no consideration for 
execution of original.—Ford v. Ford Roofing Prod- 
ucts Co., Mo., 285 S. W. 538. 


27.-—-Consideration.—It is, however, a well-rec- 
ognized principle of law that, as between the orig- 
inal parties, the consideration of a contract is 
ordinarily open to inquiry in order to show that 
it has failed, either wholly or in part, so as no 
longer to support the promise as made. Thus 
treating as mere surplusage the allegations of 
the plea seeking to annul the promise by setting 
up as a defense its fraudulent procurement, it, 
nevertheless, appears that neither the principal 
nor the defendant surety received anything more 
on the instrument sued on than the cancellation 
of the previous note in the sum of $250. This 
she should have been permitted to prove, if she 
could, and it was error to strike the plea as fail- 
ing to set forth any valid ground of defense.— 
Amason v. Bank of Tignall, Ga., 134 S. E. 115. 


28.—Demand for Payment.—Formal demand 
for payment of note is not sufficiently proved, 
where it is not shown that party making demand 
exhibited note or had it in his possession.—Reich- 
ert v. McQuade, N. Y., 216 N. Y. S. 729. 





29.——-Negotiability.—Note for specific amount, 
with interest, “together with all taxes assessed 
upon said sum against payee or the holder of this 
note,”” held nonnegotiable, under Gen. St. 1918, § 
ya" epeamead Bank v. Johnson, Conn., 134 
tl. . 


30.—Personal Liability.—Verdict properly di- 
rected in favor of plaintiff, upon the ground that 
it appeared upon the face of the note that de- 
fendant was personally liable, and that there was 
no proof tending to show that he executed the 
note in any manner that would relieve him from 
personal liability.—Clover Leaf Creamery Co. v. 
Bjornstad, Minn., 209 N. W. 892. 


31.—-Renewal.—Defendant executed his prom- 
issory note in 1921 to evidence his indebtedness 
for the purchase price of corporate stock. The 
note was immediately transferred for value to 
plaintiff, which, however, may not be a holder in 
due course. Thereafter the note was renewed 
three times; interest being paid on each occasion. 
A small payment has been made also on the prin- 
cipal. The defense is fraud; the principal mis- 
representation being that the stock, at the time 
of the purchase, was paying a dividend of 8 per 
cent per annum. Long before the last renewal 
of the note, defendant knew that the stock was 
not paying any dividends. Held that, by the re- 
newals of the note, defendant waived his defense 
of fraud.—Farmers’ State Bank v. Miller, Minn., 
209 N. 869. 


32. pinmeysiiete: —Public does not “ neces- 
sarily assume all risks attendant upon using roads 
and bridges known to be defective, but is only 
required to use due care and caution considering 
nature and extent of defects.--County Com’rs v. 
Pardee, Md., 134 Atl. 


33. Carriers of Goods—Delay.—Under the Car- 
mack Amendment (Comp. St. § 8604a), the “law- 
ful holder’ of a bill of lading is made the repre- 
sentative of the real parties in interest, and may 
recover from the carrier for any loss or damage 
to the Sg gy nd in oa v. Livingston, 

C. A., 13 F. (2d) 6 


34——-Delay.—Where railway reshipped matches 
to shipper under agreement that he was ‘to re- 
cover lost profits and difference in freight as dam- 
ages from railway for its delay, subsequent re- 
sale of matches at regular prices is immaterial 
in determining railway’s liability for loss of profits 
under agreement.—Pennsylvania R. Co. v. Ault 
Woodenware Co., Ohio, 153 N. &. 86. 


35. Charities—Care of ‘Citizens.""—Where by 
will testator created hospital for incurables, to 
provide support and medical treatment to “citizens 
of Boston,”’ only those persons who are citizens 
of United States, as defined by Const. U. S. 
Amend. 14, and G. L. ec. 1, § 1, and who are 
domiciled and resident of Boston, are entitled to 
sa og nena reat d v. Burton, Mass., 153 


36. Constitutional Law—Imprisonment for Debt. 
—Laws 1921, ¢. 121, providing imprisonment for 
offense of giving check with intent to defraud, 
knowing there are insufficient funds in bank to 
meet it, does not contravene Const. art. 2, § 18, 
inhibiting imprisonment for debt except in case of 
fraud.—State v. Meeks, Ariz., 247 Pac. 1099. 


37. Revoking License of Physician.—The acts 
of 1913 and 1918, supra, are not unconstitutional 
and void on the ground that they are violative of 
the due process clauses of the state and federal 
Constitutions. These acts provide for notice of 
time and place of hearing, for service of the no- 
tice, for the production of the defendant's evi- 
dence, and for making his defense, and also for 
an appeal from the state board of medical exam- 
iners to a jury in the superior court; and this pro- 
vides due process of law.—Hughes v. State Board 
of Medical Examiners, Ga., 134 S. E. 42. 


38. Contracts— Statement of Intent. — Letter 
from finance corporation to subsidiary, reciting 
its readiness to place its resources behind sub- 
sidiary’s project to establish trade exposition to 
extent necessary to insure its complete success, 
and authorizing subsidiary to use letter in any 
way it saw fit, held mere statement of intent, 
and not contract with prospective exhibitors or 
with subsidiary for their benefit.—Stone v. Com- 
—- Finance Corporation, N. Y., 216 N. Y. 
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39. Termination of Employment.—Where de- 
fendant covenanted not to engage in general short- 
hand reporting business similar to plaintiff’s busi- 
ness for five years after termination of contract 
of employment as stenographer, lawful termina- 
tion of contract by plaintiff because he was honest- 
ly dissatisfied with defendant’s services held ter- 
mination which made defendant’s covenant opera- 
tive.—Edgecomb v. Edmonston, Mass., 153 N. E. 99. 


40. Corporations—Corporate Entity.—Equity will 
look through mere fiction of corporate entity to 
fact that parent corporation is doing business in 
state of its subsidiary’s domicile.—United Fuel 
Gas Co. v. Railroad Commission, U. S. D. C., 13 
F. (2d) 510. 


41.——Corporate Name.—Secretary of state’s re- 
fusal to file articles of incorporation under name 
“Carnation Ice Cream Company” held not abuse 
of discretion under Rem. Comp. Stat. § 3806, upon 
objection by the Carnation Milk Products Com- 
pany because of similarity of names, notwith- 
standing there was also a corporation called ‘‘the 
Carnation Butter Company.’’—State v. Hinkle, 
Wash., 247 Pac. 1029. 


42..—Fraud of Directors.—Fraud of corporate 
director or officer, whereby assets have been mis- 
appropriated, cannot be condoned, except by unan- 
imous consent of stockholders.—Ford v. Ford 
Roofing Products Co., Mo., 285 S. W. 538. 


i Svidence that E. made 
initial deposit in bank for corporation and signed 
signature card as treasurer, that president there- 
after signed same card, reciting that president 
and treasurer were authorized to sign checks, and 
that thereafter E. made other deposits and signed 
checks held admissible, and sufficient to show 
agency of E. by estoppel.—Broadway Boxing Club 
v. Bushwick Nat. Bank, N. Y., 216 N. Y. S. 713. 


44. Deeds—Remainderman.—tTitle of purchaser 
holding fee-simple deed cannot be questioned mere- 
ly because remainderman, who joined in convey- 
ance, did not secure part of consideration from 
daughter wo had interest therein as cestui que 
a v. Maryland State Fair, Md., 134 Atl. 

45. Electricity—Contributory Negligence.—Elee- 
tric company held not liable, under attractive 
nuisance doctrine, for death of 14-year-old boy, 
killed by live wire on pole, which had cleats 
to climb starting 18 inches from ground, and 
which he was prompted to climb by desire to 
do something unusua] and hazardous to appear 
well before girl friends, where he was warned 
of presence of live wire after climbing pole.— 
State v. Trimble, Mo., 285 S. W. 


46.—Income Tax.—Electric company, which 
bought electricity within state and sold it within 
state, was in that respect conducting intrastate 
business, and income derived therefrom was tax- 
able.—Sayre Electric Co. v. Gilchrist, N. Y., 216, 
N. Y. S. 619. 


47.——Negligence.—Where it was necessary for 
one repairing telephone system to straddle certain 
guy wire on pole, and he was electrocuted due 
to defective strain insulator thereon, which de- 
fect was not obvious and apparent and not known 
to plaintiff, insulator being cracked so that mois- 
ture might enter, questions of negligence, prox- 
imate cause, and contributory negligence were 
mixed questions of law and fact for jury.—La 
een” Defiance Gas & Electric Co., Ohio, 153 


48. Explosives—Regulation. — Town ordinance, 
prohibiting gas holders so near a parkway, high- 
way, public school, or residence district as to be 
dangerous to life and limb in case of explosion 
held an unwarranted exercise of police power.— 
Town of Greenburgh v. Westchester L. Co., N. Y., 
216 N. Y. S. 677. 


49. Fixtures—Scales and 
Scales and gasoline pumps, installed by owner 
with intention that they become fixtures, held 
part of realty and subject to mortgage subse- 
quently executed thereon.—Tyler v. Hayward, 
Mich., 209 N. W. 801. 


50. tnsurance—Cancellation.—Notice of cancel- 
lation of fire policy, failing to state that excess 
premium not tendered would be refunded on de- 
mand, as required by policy, but stating that 
premium would -be paid on order from third party, 


Gasoline Pump.— 








did not effect cancellation of policy.—Molyneaux 
a Exchange Assurance, Mich., 209 N. W. 


§1.——Cancellation.—Where ordinary burglary 
policy required written notice of cancellation, 
binder issued pending delivery of final policy could 
be canceled only by such notice.—Sherri v. Na- 
tional Surety Co., N. Y., 153 N. 70. 


52. “Course of Employment.’’—Under policy 
insuring laundry company against liability for in- 
juries to employees “arising in the course of their 
employment,” insurer was liable for death of 
bricklayer, employed by insured to wall up pit 
which caved in, whether or not he was working 
in usual course of employer’s business, within 
Vernon’s Ann. Civ. St. Supp. 1918, arts. 5246-82 
(Rev. St. 1925, art. 8309, § 1, par. 3).—Oilmen’s 
Reciprocal Ass’n v. Gilleland, Tex., 285 S. W. 648. 


53.—Gift Inter Vivos.—Where evidence showed 
valid gift inter vivos of life insurance policy, 
with intent to make transfer effective imme- 
diately, fact that donor added codicil to will be- 
queathing proceeds of policy to donee was in- 
sufficient to show intent to pass title only at 
death.—First Nat. Bank vy. Liberty Trust Co., 
Md., 134 Atl. 210. 


54.——-Incontestability.—Provision of life insur- 
ance policy that it shall be incontestable after it 
has been “in force’’ two years, except for non- 
payment of premiums, omitting phrase that such 
period shall be “during the lifetime of the in- 
sured,”” prescribed by Insurance Law, § 101, as 
amended by Laws 1921, c. 407 held to make policy 
incontestable two years after its date, though in- 
sured had previously died; words “in force’’ be- 
ing used in ordinary sense, that every contract 
is in force between parties until abrogated or 
rescinded, either voluntarily or in a judicial pro- 
ceeding.—Malnati v. Metropolitan Life Ins. Co., 
N. Y., 216 N. Y¥. S. 643. 


55.—-Nonwaiver Agreement.—In action on fire 
policy, admission of testimony of attorney that, 
after signing of non-waiver agreement, agent of 
company had said he and plaintiff's husband had 
agreed to settlement, and wondered if it was all 
right to settle with plaintiff, held not error, not- 
withstanding nonwaiver agreement.—Goldstein v. 
Northwestern Nat. Ins. Co., N. J., 134 Atl. 116. 


56.—Renewal of Fidelity Bond.—A bond given by 
a surety company to a bank to assure fidelit 
of its cashier, in consideration of a premium paid, 
which kept it in force for one year, but renew- 
able from year to year, is in effect a separate 
contract for each year of renewal, and binds the 
surety company to indemnify the bank for losses 
in any one of such years, to the extent of the 
penalty named, regardless of the amount of any 
liability incurred thereunder in previous years.— 
Aetna Casualty & Surety Co. v. Commercial State 
Bank, U. S. D. C., 18 F. (2d) 474 


57.——Violation of Policy.—Where automobile 
insurance policy required insured to assign to com- 
pany his claim against third person causing loss 
to extent of payment on policy, and insured, in 
settling for his personal injuries with owner of 
taxicab, which collided with his car, released all 
c'aims, held that misstatement in his proof of loss 
that he had done nothing to violate conditions 
of policy, whether intentional or made in utter 
disregard of facts known to him, entitled com- 
pany to recover money paid in reliance on such 
statement.—Tokio Marine & Fire Ins. Co. v. 
Parnes, N. Y., 216 N. Y. S. 783. 


58. Interstate Commerce—Insurance.—Business 
of interstate insurance is not interstate commerce, 
and as such is not beyond state regulations.— 
Palmetto Fire Ins. Co. v. Beha, U. S. D. C., 
F. (2d) 500 

59. Joint Adventures — Repudiating Agreement. 
—Where defendant agreed to turn over advertis- 
ing contracts to new company, if successful in ob- 
taining them, and give plaintiff interest in com- 
pany, after securing contracts with plaintiff's aid, 
repudiated agreement, and turned contracts over 
to corporation of which he was officer, held that 
plaintiff was entitled to pons by defendant. 
—Botway v. Schnitzer, N. , 216 N. Y. S. 755. 


60. Landlord and thie a diadiiadiail of Lease. 


—Where lease was assigned in July, 1923, under 
agreement that assignor should “pay proportion- 
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ate share of taxes for period from January 1, 
1923, to June 30, 1923," and assignee to “pay 
share from July 1, 1923,” taxes not being pay- 
able until December, 1923, and assignor knew that 
assignee construed provision as one for equal 
division of taxes assessed for year, he is liable for 
equal payment, notwithstanding date when tax 
year begins.—Hecht v. S. Ohio, 
153 N. E. 107. 


61. Licenses—Doing Business Within State.— 
Under G. L. ec. 63, § 30, subds. 3, 4, and sections 
31, 39, 44, and in view of chapter 62, § 1, subd. 
(b), capital stock of subsidiary corporations whose 
whole or principal business was conducted within 
the state held properly included in determining 
the corporate excess employed within the com- 
monwealth for excise tax purposes.—National 
Leather Co. v. Commonwealth, Mass., 152 N. E. 
916. 

62. Stock of Foreign Corporation.—That de- 
fendant actively assisted in negotiations in the 
state for sale of stock of foreign corporation, in 
violation of Comp. Laws 1915, § 11958, is enough 
to make him liable to the purchaser, though he 
made no representations and was not the pro- 
curing cause of sale.—Lewis v. Bricker, Mich., 
209 N. W. 832 


63. Violation of Blue Sky Law.—Right of 
action to recover amount paid for stock sold in 
violation of Blue Sky Law (Comp. Laws 1915, §§ 
11945-11969), on which action was not commenced 
until after repeal of that law by Pub. Acts 1923, 
No. 220 held not defeated by repeal, despite sec- 
tion 33.—Coe v. Portland Farmers’ Elevator Co., 
Mich., 209 N. W. 829. 


64. Master and Servant—Safe Place.—That 
paint markings on stowed lumber were not made 
by stevedoring company held not to affect its 
liability for injuries to stevedore who slipped 
thereon, in view of its duty to furnish reasonably 
safe place to work.—Gessner v. Ramwell, Wash., 
248 Pac. 61 

65. _Mortgages—Notice.—No notice of mortgage, 
however full and formal, from any source other 
than public registry, will affect rights of creditors 
or purchasers for value.—County Sav. Bank v. 
Tolbert, N. C., 133 S. BE. 558. 


66. Municipal Corporations—Negligence of Po- 
liceman.-—Where personal injuries of the plaintiff 
were caused by the negligent act of a policeman 
while driving an automobile belonging to the city, 
and while engaged in the performance of a gov- 
ernmental duty, such automobile being driven in 
violation of the law of the road and traffic regula- 
tions, the city is not liable, though no reasonable 
necessity existed for such violations, and though 
the city may have countenanced and acquiesced 
in unnecessary uses of its automobiles by its 
officers and employees, and in their reckless driv- 
ing of the same.—Hanson v. Berry, N. 

N. W. 1002. 


67.—Special Tax.—Tax bill, issued against 
abutting owner for oiling streets, under Rev. St. 
1919, § 8501, held not invalid because improve- 
ment did not permanently enhance value of prop- 
erty.—City of Laclede v. Libby, Mo., 285 S. W. 178. 


68.—Use of Park.—Concessions for purveying 
refreshments and automobile accessories, includ- 
ed in agreement granting privilege to operate 
Dreamland Park in Coney Island as automobile 
parking space held not incidental to park use, 
but concession for sale of gasoline was incidental 
— use.—Blank v. Browne, N. Y., 216 N. Y. S. 


S. Kresge Co., 


69.— Structure Over Street.—City of New 
Haven by board of aldermen can grant permis- 
sion to erect overhead structure, such as mer- 
chandise conveyor, connecting buildings of manu- 
facturing plant on opposite sides of street, if struc- 
ture will not materially interfere with highway 
easement of light, air, or view, nor injure abut- 
ting landowners, if exercise of power is reason- 
able.—Andrew B. Hendryx Co. v. City of New 
Haven, Conn., 134 Atl. 77. 


70. Nuisances—Hospital.—Hospital constructed 
and maintained for treatment of contagious and 
infectious diseases is not ‘‘nuisance per se.”— 
Jardine v. City of Pasadena, Cal., 248 Pac. 225. 


71. Oil and Gas—Not Attractive Nuisance. — 
Where boy, playing on cemented area contiguous to 
sidewalk, fired toy gun down intake pipe of old 





underground gasoline tank and was injured by 
explosion held doctrine of attractive nuisance did 
apply.—Sedita v. Steinberg, Conn., 134 Atl. 


72.—-—Ownership.—Oil and unrecovered gas in 
ground are not subject of ownership until re- 
covered, or, if so, are property of owner of fee, 
rather than mining lessee.—United Fuel Gas Co. 
= en Commission, U. 8S. D. C., 13 F. (2d) 


73.—Unguarded Tank.—That boy was using 
cemented area contiguous to sidewalk and ap- 
parently a part of it for play at time of injury 
by exploding gas in underground tank held not 
to prevent his having legal status of traveler.— 
Sedita v. Steinberg, Conn., 134 Atl. 


74. Principal and Agent—Commissions.—Where 
seller has discretion as to accepting agent’s orders 
agent’s commissions will not accrue on rejected 
orders unless seller abuses discretion.—Barber- 
Greene Co. v. Gould, Ala., 109 So. 364. 


75. Railroads—Crossing.—It is as much the 
duty of a person traveling upon the public high- 
way, who is about to cross a railroad track, to 
use ordinary care and prudence to ascertain if a 
train is approaching upon the railroad track as 
it is the duty of the railroad company to cause 
warnings, by appropriate signals, to be given of 
an approaching train operated by it to all per- 
sons who may be upon the public highway.—Sea- 
board Air Line Ry. Co. v. Myrick, Fla., 109 So. 
93. 


76.—Crossing.—In an action to recover dam- 
ages for personal injuries sustained by the driver 
of a truck in a collision with a railway train at 
a crossing, where it appeared that the view of 
one approaching the crossing for a distance of 
600 feet was unobstructed, and was such as to 
enable one to see an approaching train anywhere 
on the track within approximately 2,000 feet of 
the crossing, and where the only obstruction to 
the driver’s vision was afforded by the top over 
the seat of the truck and sloping side curtains, 
and where such driver approached the crossing 
without stopping or looking to ascertain the ap- 
proach of a train, it is held, for reasons stated in 
the opinion, that he was guilty of contributory 
negligence, which precludes recovery of damages. 
a on Great Northern Ry. Co., N. D. 209 


77.—Grade Crossing.—Where death resulted 
from collision with defendant’s train at crossing, 
submission to jury of question of railroad’s neg- 
ligence in failing to maintain automatic gates or 
watchman at crossing on principal thoroughfare 
in city of 5,000 inhabitants held not error.—Cen- 
tr of Georgia Ry. Co. v. Barnett, Ga., 134 S. E. 
126. 

78.—Negligence.—Duty of watchman paid by 
terminal company having parallel tracks with 
defendant railway at crossing to raise and lower 
gates for trains passing crossing held equally 
obligatory for both companies, in view of long 
performance of duty for all trains, and hence ter- 
minal company is liable for negligence of watch- 
man in failing to lower gates on approach of 
trains of railway company.—Beal v. Chicago, B. 

R. Co., Mo., 285 S: W. 482. 


79.—Negligence.—Railroad’s failure to have 
flagman or automatic signal at country crossing, 
where view was partially obstructed held not 
negligence, in absence of official mandate.—Henry 
v. Boston & M. R. R., Me., 134 Atl. 193. 


80. Sales—Assignment of Interest. — Contract 
by which defendant assigned all his interest in a 
building to plaintiff, who was to pay for and ac- 
quire title to the lot on which building stood and 
discharge outstanding bills against building, and 
defendant was to have right to redeem within 30 
days held a sale of the building, and not a mere 
promise to sell—Darden v. Kline, La., 109 So. 
142. 


81.—Installation.—Where installation of lighting 
plant under seller’s contract was so defective as 
to render it worthless, it was not necessary, in 
action for price, for buyer to offer restoration of 
property.—J. B. Colt Co. v. Hiland, Ga., 134 8S. E 
142. 


82.—Terms of Contract.—Contract for sale of 
slag, to be paid for in pits held to contemplate ac- 
ceptance of slag in pits, and not to require buy- 
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er to pay cost of keeping trough from furnace to 
pit open.—Norton Iron Works . \ ene Slag 
Co, U. & C. C. A, 18 F. (34) 6 


83. Searches and sole Seas.—Amer- 
ican vessel, reasonably believed to be violating 
laws of United States held lawfully seized by 
Coast Guard agents on high seas, 34 miles off 
coast.—The Underwriter, U. S. C. C. A, 13 F. 
(2d) 433. 

84. Ships and Shipping—Claim for Damages. 
—Bill of lading, requiring claims to be made “on 
taking delivery,” held not intended to conclude 
consignees without opportunity to omnes. —The 
Texas Maru, U. S. C. C. A., 138 F. (2d) 538. 


£5. Specific Performance—Sale of Land by 
Husband.—Court will refuse to decree specific per- 
formance by husband of contract for sale of land, 
with either abatement from the price or with in- 
demnity, where wife has not joined in contract 
of sale, and refuses of her own volition to = 
in a deed.—Coulter v. Stern, N. J., 134 Atl. 305. 


86. Street Railroads — Negligence. — Running 
street car at rapid speed between street inter- 
sections in daylight, without sounding gong held 
not to establish negligence as to pedestrian killed 
when he stepped from automobile parked on other 
oe v. Union Ry. Co., N. Y., 153 

87-——Reasonable Care.— Motorman’s duty to 
keep window before him so cleared from falling 
rain as to enable him to keep reasonable lookout 
when approaching street intersection is question 
of reasonable care under existing circumstances. 
—Isitt v. City of Seattle, Wash., 248 Pac. 379. 


88. Taxation—-Debt of Estate.—Allowance of 
claim against estate of deceased for full amount 
of note of which deceased was comaker did not 
have conclusive effect of judgment, but was sub- 
ject to attack in inheritance tax proceedings, in 
view of Code Civ. Proc. § 1636.—In re Parrott’s 
Estate, Cal., 248 Pac. 248. 


89. Trusts—Removal of Trustee.—Hostility be- 
tween trustee and cestui que trust, who are in 
constant personal contact because of employment 
by same corporation, is ground for former’s re- 
moval, where his actions are or might be con- 
trolled by it.—Overell v. Overell, Cal., $48 Pac. 310. 


90. Wills—Breach of Oral Contract. — The 
breach of an oral contract to transfer realty by 
deed or will in consideration for personal serv- 
ices may be shown by proof of failure to pay for 
them and evidence that the transfer was never 
made and that the means of performance were 
pees. .—Bobinette v. Olsen, Neb., N. W. 


91. Workmen’s Compensation—Amount Due De- 
pendent.—Amount payable to injured employee 
under Code Pub. Gen. Laws 1924, art. 101, 
36, subd. 2, cannot be deducted from amount pay- 
ab'e to dependent after his death, which occurred 
within three years of injury, under subdivision 
4, since neither award is governed by nor de- 
pendent on the other.—Sea Gull Specialty Co. v. 
Snyder, Md., 134 Atl. 133. 


92.——Course of Employment.—Employee of con- 
struction company, who, while waiting outside 
tent where he was required to go to receive ad- 





vance payment on labor which foreman had agreed 
to advance, was rendered blind when accidentally 
struck in head by bullet from pistol fired by fore- 
man held to have sustained injury in course of 
employment, within Complete Tex. St. 1920, or 
Vernon’s Ann. Civ. St. Supp. 1918, art. 5246-82, 
where company’s agents could by exercise of rea- 
sonable diligence have known of foreman’s habit- 
ual and reckless shooting.—Standard Acc. Ins. Co. 
v. Stanaland, Tex., 285 S. W. 878. 


93——-Course of Employment.—Laborer, scalded 
while opening pail of coffee which he was pre- 
paring for his dinner, held not entitled to re- 
gas» under Workmen’s Compensation Act.—Maxa 
Le Sueur County, Minn., 209 N. W. 898. 


94..——_Errand to Bank.—Where employers’ dec- 
larations, accompanying compensation insurance 
policy, described injured employee’s duties as be- 
ing “incidental to the care, custody, and main- 
tenance of the premises,”” when he also had duty 
of running errands, held, that policy did not cover 
injuries sustained by employee while returning 
from bank with money for employers, regardless 
of use to which such money was intended to be 
put.—Jennings v. Visscher, N. Y., 216 N. Y. S. 760. 


95.——Fireman.—Employment as fireman requir- 
ing employee to respond to each alarm at his 
station is not casual or —— employment. 
—Juan’s Case, Me., 134 Atl. 161 


96.——‘‘Horseplay.’’—Workman, injured as _ re- 
sult of “horseplay,” is entitled to compensation, 
where he is victim of another’s prank, to which 
he is not party, and employer has permitted such 
pranks to be often played at place of work prior 
to injury.—Standard Acc. Ins. Co. v. Stanaland, 
Tex., 285 S. W. 878. 


97.—Injury from Gas.—Injury to miner by 
breathing carbon monoxide or carbon dioxide gas, 
due to insufficient ventilation and passing of cur- 
rent of such air through opening he was making 
into room where other workmen had been shoot- 
ing held due to “accident’’ within Code 1923, § 
} ge yl River Coal Co. v. Files, Ala., 109 


98.— Night Watchman.—Murder and robbery 
of night watchman, while engaged in his regular 
occupation on night following his pay day held 
compensable as “arising out of employment.” — 
Lanni v. Amsterdam Bldg., Co., N. Y., 216 N. Y. S. 


99.——Proximate Cause of Tuberculosis.—Tuber- 
culosis, resulting from weakened resistance be- 
cause of inhalation of particles of sand held per- 
sonal injury arising out of employment within 
Workmen’s Compensation Act (Pub. Acts 1913, 
ec. 138, as amended).—Mesite v. International Silver 
Co., Conn., 134 Atl. 264. 


100.—tTuberculosis Not ‘Accidental Injury.”’— 
Tuberculosis, resulting from working in damp, un- 
sanitary, and unventilated cellar held not an “ac- 
cidental injury,’”’ within Workmen’s Compensa- 
tion Law, § 2, subds. 7, 8, and claimant’s statu- 
tory remedy was not exclusive, under sections 10 
and 11, but she was entitled to sue at common 
law.—Wager v. White Star Candy Co., N. Y., 
210 N. Y. S. 173. 





